I. INTRODUCTION
Parents teach their children at an early age to apologize when they have done something wrong. It is an intrinsic characteristic of human behavior taught to us at a young age. 1 There is some indication, however, that this attribute does not readily translate into adulthood. "[The concept of apology] is something every eight-year old knows, yet somehow it tends to be swallowed up during adult ... discussions of law and business ... 2 After bumping into someone on the street, most people will apologize to the complete stranger without giving it a second thought. 3 Apologizing in the wake of a medical error, however, is not a common practice among physicians. The same doctor who apologizes to a stranger on the street is likely to hesitate before offering his or her patient an apology following a medical error. 4 l. Donna L. Pavlick 461,493 (1986) .
3. Pavlick, supra note 1, at 848. Pavlick uses the term "automatic apology" to describe this type ofbehavior.
4. /d. Pavlick comments that "culture dictates the circumstances in which apologies are used," and apologies are not generally "automatic" when there are potential legal implications. /d.
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Apologies are generally viewed as common courtesy. If a person fails to apologize, the injured party may feel that the wrongdoer is not remorseful. 5 Conversely, when someone apologizes, the person who has been injured may view the apology as an admission of wrongdoing. When contemplating whether to apologize for doing something wrong, the wrongdoer may feel vulnerable "to some potentially bad consequences stemming from the apology itself. This tends to make people reluctant to apologize, often to their own detriment.',() Physicians are particularly reluctant to apologize for fear that their expression of sympathy could serve as evidence of an admission of liability in a medical malpractice lawsuit. As such, the physician is torn between the instinctive sympathetic response and the fear of an impending lawsuit. This form of selfpreservation on behalf of physicians is detrimental to all parties involved in the medical error.
In a nation where the vast majority of states currently suffer from a medical malpractice liability crisis or are on the verge of a crisis, 7 it is the responsibility of doctors and patients alike to do what they can to reduce the risk of medical malpractice litigation. Studies suggest 8 and the recent flood oflegislation protecting physicians' extrajudicial statements confirms that communication between physicians and patients can help ease the tension of looming litigation. Nevertheless, physicians are still hesitant to offer apologies to their patients.
This Note will explore the usefulness of apologies in the field of medicine and the value that they provide to both the physician and patient. Section TI explains the integral role communication plays in the physician-patient relationship. Section III explains the reasoning and rationalization as to why physicians and other medical professionals are hesitant to offer expressions of sympathy to their patients. Section N discusses the current safeguards in place that protect physicians who offer apologies to their patients and describes the mutual benefits of apologies, in both a moral and a legal context. Section V 5. Bill Plaschke, She Turned Down Millions for Justice for Her Son, LA. TIMEs, Aug. 2, 2005 . The article describes a situation in which Linda Will, mother of the deceased Rashidi Wheeler, refused to accept a $16 million judgment until she received an explanation and apology from Northwestern University for the death of her son. Linda Will wanted this question answered: "Is it too much for a mother to ask why her son died, and why won't somebody apologize for it?" Id. 6 343 LANCET 1609 343 LANCET , 1612 343 LANCET (1994 . This study surveyed 227 patients and their families who were seeking legal remedies following an adverse medical outcome. The study indicates that the patients and their families decided to take legal action not only because of the original injury, but also because of the insensitive handling and poor communication after the original incident; see infra pp. 23-26.
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INDIANA HEALTH LAW REVIEW [Vol. 5:337 analyzes the difference between mere expressions of sympathy and faultadmitting apologies. This section also discusses the potential benefits and detriments of endorsing fault-admitting apologies. Section VI dissects the apology itself and the potential problems that may accompany widespread use of apologies in a health care setting. Section VII discusses measuring the effect of apologies in the health care industry and the potential ramifications of widespread use. Section VIII concludes that physicians should utilize apologies to heal both the physical and emotional injuries a patient experiences from an adverse medical outcome, thereby benefiting all parties involved.
II. COMMUNICATION IN THE PHYSICIAN-PATIENT RELATIONSHIP
A healthy physician-patient relationship requires a foundation of open and honest communication. The exchange of dialogue between a physician and his or her patient is a fundamental attribute of the relationship. 9 A patient places faith in his or her physician's skills, while the physician places faith in his or her patient to follow the recommended treatment. The American Medical Association ("AMA") Code ofEthics regarding the physician-patient relationship states: "The relationship between patient and physician is based on trust and gives rise to physicians' ethical obligations to place patients' welfare above their own self-interest and above obligations to other groups, and to advocate for their patients' welfare. " 10 When there is a failure to communicate, problems are likely to ensue. 1 1
Communication plays an integral role at every stage of the physicianpatient relationship. Prior to treatment, patients rely on the provision of adequate information in order to make an informed decision regarding the course of their medical treatment. The AMA Code ofEthics provides that a "physician has an ethical obligation to help the patient make choices from among the therapeutic alternatives consistent with good medical practice. " 12 As such, the communications that take place between the physician and the patient are the 9. AM. MED. Ass'N, CODE OF MEDICALETIIICS OFTHEAMERICANMEDICALASSOCIATION, 10.01 FUNDAMENTAL ELEMENTS OF THE PATIENT-PHYSICIAN RELATIONSHIP 311-16 (2006-2007) . This provision of the ethical code states that a "patient has the right to receive information from physicians and to discuss the benefits, risks, and costs of appropriate treatment alternatives ... to have their questions answered ... and to receive independent professional opinions." !d.
10 Just as the conversations prior to treatment are vital, the communications that transpire between physicians and their patients after treatment are of equal importance. A physician's duty to follow-up with patients does not simply extend to successful treatment. The AMA Code ofEthics also suggests that in the wake of medical error, patients have a right know what happened. 13 Specifically, the Code of Ethics states that "[ c ]on cern regarding legal liability which might result following truthful disclosure should not affect the physician's honesty with a patient." 14 Communications that follow an adverse outcome are a topic of heated debate among attorneys, risk management directors, medical malpractice insurance carriers, and physicians themselves. What the conversation should encompass and whether an apology should be offered to the injured party are of special concern. Instinct, morality, and public opinion suggest that communications incorporating an apology may be essential to mending a physician-patient relationship following an adverse outcome. 15 
III. WHY PHYSICIANS HOLD THEIR TONGUES
The American College ofPhysician Executives conducted a study in 2006 titled "Patient Trust and Safety Survey. " 16 The study surveyed 1018 physicianmembers of the American College of Physician Executives. 17 The study suggests that the vast majority of physicians surveyed believed that apologies should be given to patients following a medical error. 18 "Over and over, the adjectives 'right,' 'ethical' or 'honorable' were used to describe a broad convic- 
A. Fear of Litigation
The primary argument physicians provide for abstaining from apologies is the fear of an impending lawsuit. 20 " [E] ven if an apology is the morally right thing to do, attorneys often will counsel their clients not to apologize because a misunderstanding about liability can disrupt insurance negotiations and effect [sic] the amount of money the offender may have to pay. " 21 If physicians are told that their expressions of sympathy may be used against them in a medical malpractice lawsuit or that it may jeopardize insurance coverage, the physician will undoubtedly be reluctant to apologize. 22 The subsequent effort to try and avoid "legal suicide" 23 contradicts human intuition and promotes an atmosphere of silence.
The Federal Rules of Evidence have furthered physicians' reluctance to apologize to their patients. These rules have completely disrupted physicians' ethical and instinctual responses to adverse outcomes. Rule 408 of the Federal Rules of Evidence provides an exception to the hearsay rule, stating that an expression of sympathy offered by the wrongdoer outside of settlement negotiations or mediation may not be protected and may be admissible evidence. 24 As such, this rule permits expressions of sympathy to be used against physicians in legal proceedings, thereby fostering their aversion to apologies.
The Federal Rules of Evidence contain an additional exception to the hearsay rule, stating that"[ a] statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition" is not excluded by the hearsay rule. 25 This rule provides another reason why physicians may be hesitant to offer their sympathy. Apologies are often given as a moral reflex, 26 but this rule, accompanied with the severity of the situation, may hinder such an instinct. 19 . Id. at 13. 20. Pavlick, supra note 1, at 853; see also Weber, supra note 16, at 12 ("The most common reason cited for continuing the practice of stonewalling when a medical mistake occurs was simply put by an Illinois group practice head: 'Apologies ... for medical errors are used against you in court."').
21 
Expectations
The way in which an expression of sympathy is phrased has a tremendous impact on the recipient's interpretation. Apprehension on the part of the physician and expectation on the part of the patient can lead to misunderstood communications. " [I] f the receiver expects an authentic apology, and the giver offers only an excuse or explanation for his or her behavior ... forgiveness is not likely to occur. In fact, the receiver, whose expectations are not met, may experience increased anger toward the giver.'m As such, a patient who does not receive the response he or she was expecting may leave feeling resentful and more likely to desire taking legal action against the physician. 28
Misinterpretations
In addition to being angered, a patient who expects to hear a particular sentiment from his or her physician may subconsciously misinterpret what the physician actually said in order to make the statement conform to his or her expectations. " [T] he relational process between both parties may lead to a misunderstanding of what was intended to be communicated by the apology." 29 For example, a physician may say to his or her patient, "I'm sorry this happened to you," but the patient, believing the physician owes him or her an apology and an explanation may hear, "I'm sorry I did this to you." While the former statement is a mere expression of sympathy, the latter connotes an admission of fault. This slight variation in wording can be detrimental for the physician. 30 This miscommunication may also result in a "he said, she said" situation, where it may be difficult to determine what the parties communicated.
Disclosing the Error
In some cases, the provider knows a medical error occurred, but the patient is unaware of this fact. In this situation, the provider has to decide not only whether or not to apologize, but whether the error should be disclosed to the patient in the first place. According to AMA ethical policy, the physician has a duty to disclose the error to the patient 31 Nevertheless, physicians are reluctant to disclose error due to the potential professional and legal ramifications. According to the American Society of Law, Medicine and Ethics, being honest with the patient is the best means of preventing litigation and maintaining the physician-patient relationship. 32 "[A ]11 types of errors should be disclosed to the patient, not only because the patient has a right to know, but also because good evidence exists that transparency enhances the health care provider-patient relationship. " 33 Evidence also suggests that physicians who try to cover up their errors are the most likely to be sued. 34 
C. Personal Character
Overall, the public holds the practice of medicine in high regard. Individuals who want to become doctors spend a large portion of their lives trying to achieve that goal. It takes a particular type of person to join the ranks of those who practice medicine, including particular personal attributes that may make it difficult for some to inc01porate apologies into the course of their profession.35 Aside from potential legal implications, there are two primary reasons why physicians may fmd it difficult to apologize to their patients: ego and the nature of the profession.
Ego and the Suppression of Apology
Aside from intelligence, physicians tend to have certain personal characteristics that set them apart from others in society. Though not an exhaustive list, some of these characteristics include confidence, competitiveness, and determination. While these attributes may not apply across the board, they are some of the common qualities physicians possess that can unfortunately serve as stumbling blocks when it comes to apologizing. 34. Weber, supra note 16, at 10. The study also surveyed 1008 adults representing past or future patients. In response to the question, "Suppose you or a family member were the victim of a medical error and the doctor or hospital that made the mistake tried to hide it; would you be more or less likely to sue?" Ninety-two percent of respondents said they would be ''more likely'' to sue. When asked if they would be more likely or less likely to sue if''the doctor or hospital that made the mistake personally apologized," twenty-five percent of the respondents said ''more likely" and fifty-seven percent of the respondents said "less likely." Id. When making an apology, the giver must acknowledge that he or she made a mistake by failing to meet his or her own standards or by failing to live up to the values ofthe moral community. Worse than the acknowledgement offailure is fear of the shame that accompanies the admission. Pride may keep many individuals from being able to apologize. 36 
See generally
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In addition to the fear that potential litigation might result from an apologetic statement, apologizing to one's patient also carries with it the burden of acknowledging the mistake.
Nature of the profession
At a minimum, an apology may be defined as an admission that there was an error and harm ensued. Although the person expressing the sympathy may not be the one who directly caused the error, it is nevertheless difficult to admit that something went wrong during the course of medical treatment. 37 "We all find it difficult to 'fess up,' but it's even harder when your error has caused someone significant physical harm." 38 Physicians place a certain amount of pressure on themselves to live up to the ideals society has envisioned for them. 39 To admit the existence of an error and to subsequently apologize for it "exposes a chink in that M.D. armor. And if their errors cause serious harm, doctors can feel profound shame and guilt." 40 Studies indicate, however, that patients realize doctors cannot guarantee medical outcomes. The study conducted by American College of Physician Executives demonstrates that in response to the following two statements, "[M]edical science is so advanced that medical errors should be very rare," and "Medical science is so complex that medical errors are bound to happen," forty-three percent of patients responded "very rare," fifty-three percent of patients responded "bound to happen," and four percent did not know. 41 Accordingly, individual patients and society in general are more forgiving than physicians may presume, but ultimately, a patient's forgiveness is dependent on adequate communication. 36 . Pavlick, supra note 1, at 852-53. 37. See Lazare, supra note 35, at 78. "To apologize, you have to acknowledge that you made a mistake. You have to admit that you failed to live up to values like sensitivity, thoughtfulness, faithfulness, fairness, and honesty. This is an admission that our own self-concept, our story about ourself, is flawed. To honestly admit what you did and show regret may stir a profound experience of shame, a public exposure of weakness." Id. 38 
N. IT IS BETTER TO BE SORRY THAN SAFE
A. State Legislation Regarding Expressions of Sympathy
A majority of state legislatures have taken steps to ensure that expressions of sympathy are not considered admissible evidence. 42 These laws have developed from the basic premise that "[t]he law should not punish people for taking a moral step.'.4 3 This legislation varies from state to state in regard to the specific language that receives protection, the way in which the physician conveys the apology, and whether the apology's inclusion of an admission of fault. Indiana enacted such legislation in the summer of2006, protecting expressions of sympathy relating to "(1) a loss; (2) an injury; (3) pain; (4) suffering; (5) a death; or ( 6) damage to property'' :from being admitted into evidence. 44 Questions remain as to what effect the variety of state legislation will have on medical malpractice claims, how apologies will be viewed after such legislation has been enacted, and how the laws will affect the way in which physicians deal with adverse outcomes.
The Massachusetts Approach
In 1986, Massachusetts enacted the first state legislation designed to protect apologies offered following an accident :from being entered as evidence to prove liability. 45 The legislation originated :from a retired Massachusetts legislator whose daughter was struck by a car while riding her bicycle. "Her father, a state senator, was angry that the driver had not expressed contrition. He was told that the driver dared not risk apologizing, because it could have constituted an admission in the litigation surrounding the girl's death." 46 In response to this incident, the senator drafted a bill that would protect wrongdoers who apologized and showed remorse for their actions.
The Massachusetts law protects expressions of sympathy "or a general sense of benevolence relating to the pain, suffering or death of a person involved in an accident and made to such person" :from being admissible "as evidence of an admission of liability in a civil action.'.4 7 This legislation does not reference the admissibility of communicating fault. As such, it remains unclear whether the law protects fault-admitting expressions of sympathy. Although Massachusetts legislators did not design the language of this state law with as 42. See much specificity as seen in some other state legislation, they nevertheless set the stage for the future protection of apologies.
Reasoning for Legislation
Physicians who commit errors are likely to forgo an apology or expression of sympathy out of fear that it might be held against them in court. 48 Laws that protect those who offer apologies in the wake of an error will not only benefit the parties directly involved, but the laws will also promote an atmosphere of open communication. Serving as the foundation of a physician-patient relationship, the presence of open communication may lessen the chance that the injured party will file a lawsuit. 49 Gerald B. Hickson, M.D., Vice Chair of Pediatrics at Vanderbilt University conducted a study in 1992 that demonstrated a strong correlation between malpractice suits and communication issues. 50 The study indicated that people primarily filed a lawsuit against their physician because they felt that the "physicians covered up facts, did not provide requested information, did not listen when asked questions or attempted to mislead them." 51 Through the drafting and enacting of legislation that protects such communication, legislators possess the power to potentially decrease the incidence of malpractice claims arising from poor communication.
Apologies may be necessary not only for the injured party, but also for the person who may have caused the harm. 52 Offering and accepting an apology serve as the basis for the healing process on behalf of both parties involved, providing condolences to the injured and a sense of closure to the injurer. In addition, laws protecting expressions of sympathy benefit more than just those working in the medical field. "Embracing apology is really part of a broader social movement to treat others with respect and directly take responsibility for one's actions. " 53 By passing legislation that protects expressions of sympathy, the state is urging adverse parties to engage in conversations in which the injurer can convey his or her regret and sympathy without fear of imminent liability.54 48 
Legislative Trends
Since the inception of the Massachusetts law in 1986, a flood oflegislation from states across the nation protecting apologies has emerged in the health care field and others. There are currently thirty-two states that protect expressions of sympathy from being admissible evidence. 5 5 In 2003, Oregon and Colorado enacted legislation that protected expressions of sympathy specifically in a health care setting from being entered into evidence. 56 The majority of state legislation protecting expressions of sympathy falls under rules of evidence pertaining specifically to medical error. 57 A number of states, however, have protected communications of sympathy from being admitted into evidence, regardless if the adverse outcome resulted from the practice of medicine or not. 5 8 Additionally, some state laws provide specific guidance as to when the protection applies. For example, the law in Georgia protects expressions of regret and mistake generally, but specifically encourages such communication to take place between health care providers and their patients. 59 States that have passed legislation protecting apologies in the last couple of years have traditionally utilized language that closely resembles the language originally developed by the states that pioneered "I'm Sorry" legislation. Physicians and attorneys, however, should be cautious when interpreting the applicable state law. 
CaseLaw
Seeing that fear of litigation is physicians' primary reason for abstaining from offering apologies to their patients, it is helpful to consider decisions courts have made in the past. "No matter how many times doctors, hospital administrators, attorneys and malpractice insurers are told so, they still have a hard time believing that there has yet to be a case in which an apology was used as evidence and made a difference in the outcome ... .'.6 1 Given the large number of cases that end up in settlement or dismissal, little case law exists on this particular subject. Nevertheless, the cases discussed below demonstrate that the use of apologies and other extrajudicial statements made by the physician following a medical error are not alone sufficient to prove negligence.
One of the most frequently referenced opinions regarding extrajudicial statements made by a physician following an adverse outcome is Lashley v. Koerber.62 In this case, the physician failed to take an x-ray of the patient's finger in a timely manner, resulting in further damage. 63 According to plaintiff's testimony, once the physician realized his error, he said, "I know, it is not your fault, Mrs. Lashley, it is all my own. " 64 The court decided to reverse the lower court's decision to grant the defendant's motion for nonsuit, finding that the statement was sufficient to establish that the issue of the physician's negligence should be decided by ajury. 65 The court acknowledged, however, that "[a]n extrajudicial admission of 'fault' ... may amount to no more than an admission of bona fide mistake or misfortune and thus be insufficient to establish negligence.',(j6 The Supreme Court of California revisited the issue of extrajudicial statements made by physicians twenty-seven years later in Cobbs v. Grant. 61 In response to the plaintiff alleging that the physician told him that "he blamed himself for me being back in there [the hospital for a second time]," the court stated:
[E]ven if the jury had chosen to believe plaintiff, defendant's statement signifies compassion, or at most, a feeling of remorse, for plaintiff's ordeal. Since a medical doctor is not an insurer of result, such an equivocal admission does not constitute a concession that he lacked 61. Eisenberg California passed its "I'm Sorry'' law in 2003, excluding any statement or gesture expressing sympathy offered to the victim following an accident. 69 The Supreme Court of Vermont also addressed the issue of extrajudicial statements in Senesac v. Associate in Obstetrics and Gynecology. 70 There the patient sued the physician for medical negligence following an abortion procedure. 71 The physician's motion for directed verdict was granted, because the patient failed to offer expert testimony to show the physician lacked the "requisite care and skill as is required." 72 The patient tried to demonstrate that the physician's statement that she "made a mistake, that she was sorry, and that it had never happened before" was sufficient to prove negligence. 73 The court denied the patient's argument, stating:
It is conceivable that in some circumstances the extrajudicial admission of a defendant physician could establish a prima facie case of negligence in a medical malpractice action .... the asserted statement of Dr. Gray ... does not establish a departure from the standard of care ordinarily exercised by a reasonably skillful gynecologist. 74 The Supreme Court ofV ermont echoed a similar sentiment in Phinney v. Vinson/ 5 in which the court held that the physician's apology for failing to perform an adequate resection for the patient's prostate was "insufficient to meet plaintiffs' burden" ofproot:1 6 As the aforementioned cases evince, even if a patient does take his or her doctor to court, the use of an apology to prove negligence is not likely to pass muster. 77 Although each court may differ in its characterization of a defen 68 dant' s extrajudicial statement, the majority of case law gives the impression that saying "I'm sorry" does not produce a prima facie case of medical malpractice.
Effect of Apologies in Litigation
Even if the wrongdoer apologizes to the injured party and the apology is entered into evidence, studies indicate that jurors perceive those who show remorse more positively than those who do not. 78 In Wardrip v. Hart, the district court took into consideration the fact that the defendant physician "never apologized to the plaintiff or demonstrated genuine remorse for his conduct" after injecting the plaintiff's foot with absolute alcohol. 79 The court imposed a punitive damage award against the defendant in the amount of$200,000. 80 As such, apologies, or lack thereof, inevitably weigh on the minds of judges and juries during litigation. A defendant that apologizes to the injured party will likely invoke sympathy on behalfofthejudge andjury. 81 "Judges and juries understand that expression of sympathy, regret, remorse and apology are not necessarily admissions of responsibility or liability. ,,sz In the courtroom, the judge and jurors are also aware that the defendants in medical malpractice trials are more than just physicians; 83 they are human beings capable of feeling regret and sympathy.
C. Scholarly Studies
The Robbennolt Study
Jennifer K. Robbennolt conducted a study entitled the "Effects of Apologies on Settlement Decisionmaking and Factors Influencing the Effects of Apologies." 84 Robbennolt's study investigated the effect of apologies on settlement decision-making. In conducting this study, Robbennolt considered three forms of communication: no apology, partial apology, and full apology. She defmed a partial apology as one in which the party "merely expressed sympathy for the potential claimant's injuries," and a "full apology" as one in which the party "also took responsibility for causing the injuries. ' The results ofthis study demonstrated that injured patients were more inclined to accept settlement offers when given a full apology, rather than a partial apology or no apology at all. 86 The responses indicate, however, that a partial apology was better than no apology at all. 87 This study furthers the assertion that doctors who take it upon themselves to not only apologize to their patients in the wake of a medical error, but also accept responsibility for the error may suffer a lesser monetary and emotional detriment.
The Vincent Study
In 1992, Charles Vincent and others conducted a study entitled "Why Do People Sue Doctors? A Study ofPatients and Relatives Taking Legal Action." 88 Vincent's study demonstrates that families and patients who filed a medical malpractice lawsuit against a physician would not have done so if the physician had offered a full explanation and an apology. 89 Additionally, the study indicated that the factors that were present weighed more heavily in favor of communicating about the issue rather than seeking mere monetary compensation. 90 Similar to the Robbennolt study, this survey demonstrates that open communication that includes an expression of sympathy will likely reduce the physician's odds of ending up in the courtroom.
The Gallagher Study
Thomas Gallagher's study utilized focus groups comprised of patients and physicians who discussed the proper way to handle a hypothetical medical error.91 Gallagher's study demonstrated that patients wanted to be assured that their physician felt remorse and would make changes to prevent the error from 86. !d. at 485-86. The participants in the study each assumed the role of a patient who was injured as a result of a physician's medical error. Each participant was given a settlement offer. When no apology was offered to the patient, fifty-two percent of respondents stated that they would "definitely or probably accept the offer," forty-three percent said they would "definitely or probably reject the offer," and five percent were unsure. When a partial apology was offered, thirty-five percent accepted the offer, twenty-five percent were inclined to reject the offer, and forty-percent were unsure. When a full apology was offered, seventy-three percent of the respondents were "inclined to accept the offer" and only thirteen to fourteen percent either rejected the offer or remained unsure. reoccurring. 92 The study also revealed that the physicians wanted to apologize to their patients following an adverse outcome, but were concerned about the potential for legalliability. 93 Many physicians who participated in the study expressed the belief that if the patient desired more information or further communication, the patient would simply ask "follow-up" questions. 94 The study demonstrates that there is a gap in the communication between the physician and the patient, which may lead to potential legal ramifications for the physician. Patients indicated that "they would be less upset if the physician disclosed the error honestly and compassionately and apologized ... [and] ... that explanations of the error that were incomplete or evasive would increase their distress." 95 Gallagher's study suggests that if physicians strive to bridge the communication gap that typically arises after an adverse medical outcome, the patient will be more inclined to discuss the matter with the physician directly rather than with an attorney.
D Economic Benefits to Protecting Apologie/ 6
Preventing Litigation
Apologies are likely to reduce the injured party's anger, thereby reducing the possibility of the party filing suit. 97 Studies demonstrate that the majority of patients who have been injured as a result of a medical error would not have pursued a lawsuit against the physician if the physician had apologized for the harm after it occurred. 98
Many patients who have been injured as a result of medical malpractice simply want to ensure that the physician who allegedly caused the harm will not cause harm to other patients. "[A] recipient's interpretation of an apology as an indication that the behavior will not be repeated may predict willingness to settle."99 Accordingly, injured parties often feel that if the wrongdoer expresses sympathy and remorse for his or her actions, he or she is not likely to let the same harm take place in the future. with their risk managers and staff supervisors, increasing the potential for preventative action to be taken. 101
Encouraging Settlement Discussions
Under some circumstances, serious settlement discussions cannot take place until a genuine expression of sympathy is offered to the injured party. 102 "Indignity can be a large barrier to compromise, and in many cases, an apology is needed before other aspects of the dispute, such as monetary compensation, can be settled." 103 An apology alone may not be a sufficient remedy for the injured party. "[A] statement of sympathy does not mend the wound nor restore a party to her pre-injured status." 104 Nevertheless, physicians who apologize for their errors begin the healing process for the injured party and enable the patient to look beyond anger and towards recovery.
E. Case Studies
Veterans Affairs Medical Center in Lexington, Kentucky
The state of Kentucky does not currently have a law that protects expressions of sympathy from being admitted as evidence. Kentucky, however, has made its mark by the way one of its hospitals handles adverse medical outcomes. The Veterans Affairs Medical Center in Lexington (the "Lexington VA hospital") emphasizes the importance oftelling the truth. In 1987, the Lexington VA hospital initiated a revolutionary approach to handling medical errors.105 The new approach required physicians to inform patients of any medical error that resulted in harm, even if the patient was unaware that the harm took place. 106 "[I]fthe Lexington VA's risk management committee determined that the hospital was at fault, the hospital would offer an apology to the patient and family and admit fault both verbally and in writing. " 107 In addition to disclosing the error and apologizing to the patient and his or her family, 101. Cohen, supra note 96, at 1467. "[E]xtemal apology can prompt the disclosure and the investigation of errors that is needed for preventive measures." !d.
102. Bartels, supra note 29, at 154. The author suggests that an expression of sympathy may "serve as a lubricant to advance settlement by softening the psychic injury that prevents the parties from agreeing on the amount of compensation." !d.
103 the Lexington VA hospital actually offers direction on how to file a claim. 108 While this practice would presumably increase the amount of medical malpractice litigation, the opposite has proven true. 109 The Lexington VA hospital adopted the error disclosure policy after suffering two malpractice lawsuits in 1986, costing approximately $1.5 million in damage awards. Since the inception of the program, the Lexington VA hospital "has reduced its claims payments from among the highest in the 178-hospital VA system to one of the lowest." 110 It is worth mentioning that as a veterans' hospital, the VA is a governmental entity, and its liability is therefore governed under the federal Tort Claims Act. 111 This is noteworthy because VA hospitals enjoy protection from punitive damages, as well as distinct procedural rules, which may reduce the amount of liability exposure a VA hospital has as compared to a private hospital. 112 In comparison to other VA hospitals across the nation, however, the Lexington VA hospital is in the top quarter for total claims payments and the top sixth for average payment per claim. 113 This first case study suggests that it is in the interest of both physicians and health care facilities to adopt policies governing the procedures for dealing with medical error claims. 114 
Physicians Reimbursement Fund
The Physician Reimbursement Fund, a professional liability insurance provider, has made a name for itself over the past thirty years by becoming the longest standing program with the "most comprehensive, least cautious, and most true to conflict resolution principles." 115 This physician-operated carrier, based in San Francisco, California, was developed in response to rising malpractice insurance rates. The underlying policy of the program is called "Code Green". 118 Code Green's primary goal is the patient's health and safety, as well as the maintenance of the physician-patient relationship. 119 "Physicians are asked to give a full apology, including admitting error if accurate, for everyone involved in the care; they are counseled that sincerity is much more important than particular language." 120 These communications, however, do not automatically infer that the physician is liable or to blame for the error. 121 As a result of the program, the Physician Reimbursement Fund pays less than $600 dollars on average for the early resolution of a case as opposed to the average cost of $19,541 to enter into the legal arena. 122 In addition to a decrease in pay-outs, the program has also been able to offer physicians practicing in high-risk specialties premiums that are considerably lower than market price. 123
How the COPIC Insurance Co. Encourages Physicians to Apologize
The CO PIC Insurance Company, established in Denver, Colorado, developed a new program that also encourages physicians to apologize for any medical errors. "The program focuses on teaching doctors to discuss medical errors, say 'I'm sorry' and figure out how to 'make the patient whole.' The goal is to keep patients happy with their doctors and avoid costly lawsuits." 124 The program places the duty on the physician to communicate about the error, whereas the carrier only speaks to the patient specifically about reimbursement. 125 This approach eliminates any potential insinuation that the physician's concern for the patient's health is influenced by the desire to avoid stuffing the patient's pockets. Within four years of the CO PIC program's inception, 1325 physicians joined and 433 claims were adjudicated, with payouts ranging from $100 to $26,000. 126 In addition to coaching physicians in the wake of medical error, CO PIC also offers mandatory training for doctors on the discussion of medical errors, apologizing, and how to make the patient whole after an adverse outcome. 127 in a structured approach to handle medical error lessens the burden on the physician, the patient, and the insurance company.
V. FAULT-ADMITTING APOLOGIES VS. EXPRESSIONS OF SYMPATHY
A. Differences Among the States
One of the primary variations among the state laws protecting apologies is whether the protection includes apologies admitting fault. Almost half of the states that afford protection to physicians who apologize do not protect admissions of fault, even if the admission is subsumed within an expression of sympathy. 128 "It is the power of an apology to resolve conflict that makes the exemption so attractive ... , and it is the powerful content of an apology-the admission of fault-that makes [others] so opposed to these laws." 129 Colorado, Connecticut, South Carolina, and Georgia are the only states that currently protect fault-admitting expressions of sympathy from being entered into evidence. 130 "While the intuition is that such apologies [not admitting fault] will not be as effective as more complete apologies that acknowledge responsibility, partial apologies are thought by some to be better than failing to apologize at all."l3l It is imperative that physicians know what type of apologies their state laws protect, because the vast majority of "I'm Sorry" legislation does not shield physicians who admit fault when apologizing.
B. Benefits of Protecting Fault-Admitting Apologies
At about the same age children are taught to apologize when they have done something wrong, children are also taught that honesty is the best policy. Intuition and ethics urge individuals to take full responsibility for their actions, regardless of the consequence. In spite ofleamed behavior, the imminent threat of a medical malpractice lawsuit may encourage health care providers to limit their disclosures of error to the patient. "[I]f the doctor really cares about having a positive relationship with the patient, the best foundation is by revealing the whole truth. A doctor who wants to be fully forthcoming should be counted [Vol. 5:337 as morally praiseworthy .... " 132 States with laws that protect fault-admitting apologies reward those who take responsibility for their actions.
Jonathan Cohen, Associate Professor of Law and Associate Director of the Institute for Dispute Resolution at the University ofFlorida Levin College of Law, identifies four reasons for protecting fault-admitting expressions of sympathy. 133 The first is to encourage parties to settle and avoid the costly and time-consuming litigation. 134 Second, fault-admitting apologies "promote natural, open and direct dialogue between people after injuries .... " 135 Communication is an essential component of a good physician-patient relationship. In the aftermath of an unfavorable outcome, communication is essential to salvage that relationship. Thirdly, apologies that admit fault "express the culmination of the logic already implicit in the evidence codes .... " 136 In essence, faultadmitting apologies are the equivalent of admitting one's guilt. Under the Federal Rules of Evidence, party-opponent admissions are admissible evidence. 137 Thus, fault-admitting apologies not only express the physician's sympathy, but also express the physician's willingness to admit he or she committed error. The final and perhaps most important benefit of protecting fault-admitting apologies is the encouragement of individuals to engage in the "moral and humane act of apologizing after they have injured another. " 138 In addition to the benefits outlined by Cohen, fault-admitting apologies can also prevent future mistakes. "[A ]pologizing involves admitting mistakes, and when mistakes are more easily admitted future mistakes are more easily prevented." 139 As such, fault-admitting apologies are beneficial to more than just the health care provider and the patient. Hospitals can utilize the information disclosed following medical error to prevent future occurrences. Thus, disclosure of the mistake will likely improve both the efficiency of the hospital and the safety of future patients.
Finally, fault-admitting apologies benefit those who are directly involved in the adverse incident. "The patient may benefit from learning information about the specific medical error and from feeling that he is being dealt with honestly. The medical provider may benefit as well, finding a psycho-ethical release from the guilt attached to a concealed mistake." 140 
C. Potential Disadvantages of Protecting Fault-Admitting Apologies
In protecting apologies that incorporate an admission of fault there is potential for abuse. It is possible that wrongdoers will "issue apologies knowing that there's no real risk involved, but naive injured parties will think these apologies are meaningful . . . . [They] will think the injurers are putting their necks on the line when in fact they aren't." 141 By preventing fault-admitting apologies from being entered into evidence, lawyers and legislators could potentially be undermining a key aspect of an apology: admitting you are wrong and accepting the consequences. 142 No one likes to communicate unwelcome information, but if statutory protection minimizes penalties for doing so, the inclination to disclose one's fault increases. "When the performer of apology is protected from the consequences of the performance through carefully crafted statements and legislative directives, the moral thrust of apology is lost." 143 Where wrongdoers once felt compelled by their conscience to offer apologies to those they harmed, they may now have ulterior motives for apologizing.
Apologies involve more than just words. A physician executive who participated in the "Patient Trust and Safety Survey" conducted by the American College of Physician Executives remarked:
The word 'apology' seems inappropriate unless the provider were to perceive negligence on his/her/its own part. To acknowledge that there has been an adverse event directly related to what was done or not done by the provider, genuine concern for the patient's ongoing welfare, and an effort to provide support and continuity of care is what is important. 'I'm sorry' is too easy, too dangerous, and meaningless unless associated with the above three components. 144 By protecting individuals from the consequences of admitting they did something wrong, states that enact legislation protecting fault-admitting apologies run the risk of eliminating the essence of a true apology. The sooner the apology is given, the more likely the injuring party will avoid a conflict. "An early apology may prevent an injury from turning into a dispute, nipping possible conflict in the bud. " 157 In order to smooth the way for future conversations, many experts agree that the sooner an apology is given, the better. 158 Some professional liability insurance providers, however, encourage the physician not to apologize until he or she knows that an error actually occurred. The Doctor's Company, a medical malpractice insurance provider, suggests that physicians should take a moment to assess the incident before instinctively offering an apology. 159 While the empathetic concern and emotional support expressed during this meeting [with the patient] require sensitivity, an apology is usually not appropriate at this time -unless the investigation of the event has been completed and shows that a clear-cut error has occurred and could have been prevented, and that the person making the apology was responsible. 160 Although the Doctor's Company encourages full disclosure of adverse events along with a genuine expression of sympathy and even an apology if necessary, 161 it also wants to ensure that their physicians are not inadvertently exposing themselves to liability by offering apologies in absence of error.
Gerald B. Hickson, M.D., Vice Chair ofPediatrics at Vanderbilt University, has spent over fifteen years studying the reasons why doctors get sued. 162 Hickson's study indicated that one of the reasons doctors get sued is a result of "deteriorating relationships." 163 In order to preserve the physician-patient relationship, timely communication is essential. 164 [Vol. 5:337 from entry as admissible evidence, a wrongdoer might apologize for the wrong reasons. It might "cheapen the meaning of an apology," because the wrongdoer knows he has nothing to lose by apologizing. 171 Some scholars suggest that only full, unprotected apologies serve the moral and ethical purpose of an apology. 172 In this respect, the argument is that without the potential for consequences arising from an apology, "we risk subverting its moral dimension." 173 Without the moral dimension, an apology may be seen as nothing more than a "get out of the courtroom free" card. 174 Additionally, physicians who utilize apologies as a means to manipulate the injured party may engender hostility between the parties, rather than easing the conflict by offering a genuine expression of sympathy. 175 
VII. IS SAYING "I'M SORRY" ENOUGH?
A. Where 's the Proof?
The effect of utilizing apologies in the wake of a medical error is hard to quantify, given the difficulty in tracking medical malpractice settlements and other forms of alternative dispute resolution. " [T] here is a growing body of empirical evidence that apologies can have important effects on a variety of judgments that may underlie legal-settlement decisions. There has been very little systematic investigation, however, of the particular effects of apologies on legal-settlement decisionmaking." 176 As such, the desire for more states to "legislate morality" may not be very intense, given the nominal proof that protecting apologies will have any effect on medical malpractice claims. 177 Additionally, those states that currently have "I'm Sorry" laws in effect do not necessarily enjoy a state of medical malpractice tranquility. 178 Case law and case studies suggest, however, that apologies do not render guilty verdicts and may actually prevent the physician from having to set foot in a courtroom in the first place. 365 
B. Potential for Problems
Explanations of Error
As described above, the use of apologies in the medical arena generally can't take place unless the physician acknowledges that a medical error occurred. Accordingly, the suggestion that apologizing for medical errors will reduce litigation and encourage stronger physician-patient relationships is built on the assumption that physicians will also discuss the circumstances of the error with patients. Disclosure may be contrary to the physician or hospital's standard practice. Thus, utilizing apologies may implicate broader changes in the way in which medical error is handled.
In order to achieve such a change in culture, hospitals must work as a system to remove the stigma of failure that is currently placed upon physicians when errors are revealed. ExemplifYing such change in action, "some medical schools, including Vanderbilt University School of Medicine in Nashville, [Tennessee,] [provide] courses in communicating errors and apologizing [that] are now mandatory for medical students and residents." 179 Medical school curriculums may be the first place in which such changes should be made. The earlier a physician accepts the benefits of disclosure and apologies, the sooner the medical field will be able to reap the benefits of such tools.
Whose Advice Should the Doctor Take?
Sometimes it is not clear whether a physician should apologize or not, given the varied instructions he or she has received from different entities. 180 As such, it is essential that physicians contact the appropriate people and entities prior to offering apology. Even prior to the occurrence of a medical error, physicians should be proactive and contact entities such as their risk manager, legal counsel, or insurance carrier for guidance. 181 In this respect, physicians should not only engage in open communications with their patients, but they should also practice open communication with those people and entities that may have specific procedures in place for handling medical errors. It is likely that the risk managers, health care attorneys, professional liability insurers, and the individual physician will have opposing interests and thoughts regarding the 
